New York Mortgage Endorsement, Secured Debt, and Investments Stamp Taxes, 1911–20
4. Interstate Railroad Bonds
by Michael Mahler
Summary. Bonds secured by mortgage of property lying partly within and partly without the state of New York—typically those
of interstate railroads—were subject to that state’s Mortgage tax by virtue of the portion of the property within the state, but
only in proportion to its value relative to that of the entire property. They were likewise subject to its Secured Debts and
Investments taxes of 1915–20 by virtue of the portion of the property outside the state, again only in proportion to the relative
value of that portion.
Paying both proportional taxes would have imposed an unreasonable burden on the bondholder, and processing them
would have been similarly inconvenient and costly for the state. The Mortgage tax was collected by the county clerks and paid
over to their county treasurers, who in turn delivered half the proceeds to the state treasurer. The Secured Debts and Investments
taxes were paid to the Controller at Albany, his deputy in New York, or a traveling agent, and transmitted by them to the state
treasurer. There was no coordination between the two collecting agencies. Accordingly policies were adopted allowing bondholders
to pay the full amount of one tax or the other and receive the associated full benefits. Before 1916 this was not sanctioned by
the statutes, and in October 1915 it was expressly forbidden by an Opinion of the Attorney General insisting on strict interpretation
of the law. This brought matters to a head, and by April 1916 the statutes had been amended to allow full payment of the
Mortgage tax on interstate mortgage bonds. When the Investments tax was enacted in 1917 a similar provision allowed full
payment of that tax on such bonds. This paper details the development of these various policies, both extralegal and legal,
dealing with the stamping of interstate mortgage bonds, illustrated by examples of bonds stamped accordingly.
In a few cases bondholders elected only proportional payment of the Investments tax; so far this has been recorded only on
1903 and 1906 bonds of the Lake Shore and Michigan Southern Railway. This paper describes all such usages, including a new
find of $1000, $5000 and $10,000 bonds on which the appropriate 90% proportional payment was paid with Secured Debt
stamps in 1917, then the full payment with Investments stamps in 1918; and $10,000 and $20,000 bonds bearing spectacular
combinations of both Mortgage Endorsement and Secured Debt stamps.
quantities. This resulted in Tax on Investments stamps in 16
denominations from 20¢ to $100 (Cabot IT1–16, Hubbard D17–
32). As the aforementioned Act took effect immediately upon
passage, this guaranteed that the stamps it mandated would
not be available for the first weeks or months of the tax. In fact
the earliest recorded usage of Investments stamps is September
27, 1917. Until the new stamps became available the
Investments tax was paid with the old Secured Debt stamps.
Since the stamps were affixed, not by the bondholders, but by
agents of the Comptroller, stocks of the Secured Debt stamps
were readily available.

1917 Tax on Investments
In its last incarnation, effective April 21, 1916, through
December 31, 1916, New York’s Secured Debts tax of 75¢ per
$100 had provided exemption from the state’s personal property
taxes for five years for a wide class of bonds. The Investments
tax, enacted June 1, 1917, and effective immediately, was
essentially a renewal of the Secured Debts tax with a different
name and increased rate, now 20¢ per $100 per year, for up to
five years at the bondholder’s discretion.
The same Act of June 1, 1917, directed the Comptroller to
effect production of stamps in appropriate denominations and
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The Act of June 1, 1917, also included a novel incentive
to payment of the Investments tax, modifying the state’s
long-standing inheritance tax. It provided that upon
transfer of any investment held in an estate, on which
neither the stamp tax nor the personal property tax had
been paid during the year of the decedent’s death, an
additional transfer tax of 5% would be collected.
The Curious Case of the Lake Shore and Michigan Southern
Figure 95 shows a 1903 $1000 coupon bond of the
Lake Shore and Michigan Southern Railway Co. with
Secured Debt $1, 75¢ and 5¢ affixed September 29, 1917,
paying the Investments tax for one year; each stamp is
tied by the requisite “PAID” embossed seal, and there are
no stamps missing. The tax was ostensibly $2. Figure 96
shows another bond with $1.80 tax paid, this time with
Investments $1 and 80¢ affixed September 27, 1918, one
of six such usages recorded (Mahler, 2009c; these are
coincidentally the only recorded usages of the Investments
80¢). Figure 97 shows another with Secured Debt $7.50,
$1 and 25¢ pair affixed July 18, 1917, paying the
Investments tax for five years, a payment of $9 rather than
the expected $10; five more consecutively numbered
essentially identical bonds surfaced along with this one.
And Figure 98 shows yet another Lake Shore bond with
$9 paid for a five year exemption, this time by Investments
$8 and $1 affixed November 20, 1918, the only recorded
usage of the Investments $8.
Split Taxes on Interstate Mortgage Bonds
Since the stamps were affixed by agents of the
Comptroller, the conclusion is inescapable that the tax on
these bonds was officially construed to be 90% of the
normal levy, and a review of the statutes furnishes a
Figure 95. Lake Shore and Michigan Southern Railway Co.
1903 $1000 bond with Investments tax paid for one year in 1917
by Secured Debt $1, 75¢ & 5¢, a total of $1.80 instead of the
usual $2. One of three recorded usages of the Secured Debt 75¢.
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Figure 97. Lake Shore and Michigan Southern Railway Co. 1903 $1000
bond with Investments tax paid for five years in 1917 by Secured Debt
$7.50, $1 & 25¢ pair, a total of $9 instead of the customary $10.

Figure 96. Lake Shore and Michigan Southern Railway Co. 1903 $1000
bond with Investments tax paid for one year in 1918 by Investments $1
& 80¢, a total of $1.80 instead of the customary $2. This and five similar
bonds are the only recorded usages of the Investments 80¢.
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Figure 98. Lake Shore and Michigan Southern 1903 $1000 bond
with $9 tax paid in 1918 by Investments $8 & $1,the only
recorded usage of the Investments $8. Only 90% of the full rate
was due because 10% of the Lake Shore line lay within New York.

satisfying explanation. If a bond was secured by mortgage
of property situated partly within and partly without the
state of New York, a portion of the bond was subject to the
state’s Mortgage tax, based on the value of the property
within the state relative the value of the entire property
(Mahler, 2009a, b, c); the remaining portion, based on the
value of the property outside the state, was subject to the
Investments tax. On application by the bondholder to the
Comptroller, the determination of these values was to be
made by the State Tax Commission. The Lake Shore and
Michigan Southern ran from its eastern terminus at Buffalo,
along Lake Erie (the “Lake Shore” in the company name),
then all the way to Chicago, with numerous branch lines
in several states. A map of its holdings in 19141 is perfectly
consistent with an assessment that 10% of their value lay
within New York, and that the applicable Investments tax
was thus only 90% of the full amount.
Why is Proportional Payment So Rare?
Recognizing the validity of proportional payment of the
Investments tax on interstate mortgage bonds raises more
questions than it answers. Similar provisions were included
in the Mortgage tax law from its inception, and in the
Secured Debts statutes after May 1, 1915 (Mahler 2009a,
b), yet until recently the few Lake Shore bonds described
above were the only recorded examples of proportional
payment. Figure 99 shows another example of the same
Lake Shore and Michigan Southern 1903 coupon bond,
this time with the full $2 Investments tax paid in both
1917 and 1918, and this is just the tip of the proverbial

1. http://en.wikipedia.org/wiki/Lake_Shore_and_Michigan_
Southern_Railway
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iceberg. Tables 1–5 of the preceding articles in this series
(Mahler 2009 a, b, c), together with data from a more recent
find, include 18 different bonds of four interstate railroads,
comprising 587 individual bonds, showing either full
payment of the Investments tax (x98); full payment of the
Secured Debts tax (x59); or apparently full payment of the
Mortgage tax (x430). These are summarized in Table 7, and
Figures 100–122 show more examples. The caveat is
necessary in the case of the Mortgage tax as the stamps
indicate only “TAX PAID,” so it cannot be ascertained that
full payment was made; more will be said of this below. In
any case the question stands: why are proportional
payments so rare?
The Problem Restated
These Lake Shore bonds showing proportional payment,
while correctly taxed at the Investments rate, nevertheless
illustrate a problem common to bonds secured by mortgage
of property straddling the state line. The Investments tax
applied only to that 90% of each bond representing the
portion of the road outside New York, but paying it exempted
only that 90% from property tax. To secure full exemption,
payment of the Mortgage tax on the remaining 10% was
required. Bonds showing proportional payment of both taxes,
with both Mortgage Endorsement and Secured Debts or
Investments stamps affixed, are the figurative Holy Grail of
present-day collectors. Alas, such usages are likely to remain
elusive. Paying both taxes would have imposed an
unreasonable burden on the bondholder, not so much
financially as in the time and effort required, and processing
partial payments would have been similarly inconvenient
and costly for the state. The Secured Debts and Investments
taxes were paid to the Controller at Albany, his deputy in
New York, or a traveling agent, and transmitted by them to
the state treasurer. The Mortgage tax was collected by the
Figure 99. Lake Shore and Michigan Southern Railway Co. 1903
$1000 bond with full $2 Investments tax paid for one year in 1917
by Secured Debt $1 (x2), then in 1918 by Investments $2.
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Table 7. Recorded Bonds of Interstate Railroads with Full Payment of Mortgage, Secured Debts or Investments Taxes
Railroad/Bond
Lake Shore and Michigan Southern Railway Co.
3½% Gold Bond, vertical format

3½% Registered Gold Bond, horizontal format

Percentage
within N.Y.
10%

Cox #
LAK-627-B-30

Amount
$1000

Year
6/1/1897

Stamp(s)
Mortgage Endorsement green imperf
Mortgage Endorsement green perf
Mortgage Endorsement (green)
Mortgage Endorsement orange
Secured Debt $5
Secured Debt $5, $2.50
Secured Debt $1 (x2 )
Investments $2
Investments $4
Secured Debt $10

Number
2
2
16
7
21
1
2
4
2
51

LAK-627-B-35

$1000

(1897)

Mortgage Endorsement green imperf
Mortgage Endorsement green perf
Mortgage Endorsement (green)
Mortgage Endorsement orange
Secured Debt $5
Secured Debt $7.50
Secured Debt $1 pair
Secured Debt $1 pair, Investments $10
Investments $2
Secured Debt $10
Investments $10

4
4
58
127
3
3
3
1
6
7
4

LAK-627-B-36

$5000

(1897)

Mortgage Endorsement green imperf
Mortgage Endorsement green perf
Mortgage Endorsement orange
Secured Debt $25
Secured Debt $25, $10, $2.50
Secured Debt $25, $7.50, $5
Secured Debt $10
Secured Debt $50

1
3
44
6
1
1
1
1

LAK-627-B-37

$10,000

(1897)

Mortgage Endorsement green perf
Mortgage Endorsement orange
Secured Debt $50, $25
Secured Debt $10 pair
Secured Debt $10 pair, Investments $20

27
74
1
2
1

LAK-627-B-38

$50,000

(1897)

Mortgage Endorsement green perf

2
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Table 7. (cont.)
Percentage
Railroad/Bond
within N.Y.
Lake Shore and Michigan Southern Rwy. Co. (cont.)
10%
25 Year 4% Gold Bond

25 Year 4% Registered Gold Bond

Cox #
LAK-627-B-40

Amount
$1000

Year
11/18/1903

Stamp(s)
Secured Debt $5
Secured Debt $5, $2.50
Secured Debt $1 (x2), Investments $2
Secured Debt $1 (x2), Investments $2 (x2)

Number
2
2
2
2

LAK-627-B-50

$1000

(1903)

Secured Debt $5
Secured Debt $5, $2.50
Investments $2 (x3)

1
1
4

LAK-627-B-52

$5000

(1903)

Mortgage Endorsement orange
Secured Debt $25

2
2

LAK-627-B-53

$10,000

(1903)

Mortgage Endorsement orange
Secured Debt $50
Secured Debt $50, $25
Investments $10 (x2)

5
6
1
1

LAK-627-B-60

$1000

(1906)

Secured Debt $5

2

LAK-627-B-61

$5000

(1906)

Secured Debt $25, $10, $2.50

2

$1000

12/31/1892

Mortgage Endorsement green imperf
Investments $2

1
1

New Jersey and New York Railroad Co.
General Mortgage 40 Year 5% Gold Bond

35%

NEW-236-B-56

New York, Susquehanna and Western Railroad Co.
First Mortgage Refunding 5% Gold Bond

75%

NEW-794a-B-30 $1000

1/1/1887

Secured Debt $5

1

West Shore Railroad Co.
First Mortgage Guaranteed Bond
vertical format, green & black

99%

WES-304-B-51

12/5/1885

Mortgage Endorsement green imperf
Mortgage Endorsement green perf
Mortgage Endorsement orange
Secured Debt $5, $1

1
3
2
2

$1000

horizontal format, orange & black

WES-304-B-55a $500

(1885)

Mortgage Endorsement green perf

1

horizontal format, red & black

WES-304-B-56b $1000

(1900)

Mortgage Endorsement green perf
Mortgage Endorsement (green)
Mortgage Endorsement orange
Secured Debt $5
Investments

16
14
9
2
1

vertical formrown & black

WES-304-B-58b $10,000

(1900)

Mortgage Endorsement green perf
Mortgage Endorsement orange

3
1

vertical format, rust & black

WES-304-B-59a $50,000

(1900)

Mortgage Endorsement green perf

1
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Figure 100. New Jersey and New York Railroad Co.1892 $1000 bond with full Investments tax paid for one year in 1918 by Investments $2.
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county clerks and paid over to their county treasurers, who
in turn delivered half the proceeds to the state treasurer.
There was no coordination between the two collecting
agencies. Bondholders were presumably not particularly
concerned with the fine points of the tax code, but wanted
and expected a simple method of making their bonds fully
exempt, and it was in the state’s interest to accommodate
them.
Waiving the Determination
The Act of June 1, 1917, which established the Investments
tax, accordingly gave bondholders another option in such
cases, to “waive such determination and pay the tax upon
the full amount of such investment, and thereafter the whole
amount of investment shall be exempt from taxation…” This
presumably explains why so many Lake Shore and Michigan
Southern bonds are known with the Investments tax paid in
full.
Two other bonds of interstate railroads are known on which
the full Investments tax was paid, thereby securing full
exemption. Figure 100 shows an 1892 $1000 bond of the
New Jersey and New York Railroad Co. stamped with
Investments $2 on September 18, 1918. This road was part
of the Erie Railroad system, running from Haverstraw,
Rockland County, New York, south into Bergen County, New
Jersey, through Jersey City, and finally to New York City, a
distance of just over 38 miles. Some 65% of its track was in
New Jersey. Figure 110 illustrates a similar New Jersey and
New York bond with Mortgage Endorsement green imperforate
affixed August 15, 1913, in Rockland County.
Figure 101 shows an 1885 bond of the West Shore Railroad
Co. stamped with Secured Debt $5 and $1 on August 30,
1917, paying the Investments tax for three years, with
distinctive keystone-shaped cancels. This and one similar
usage are the only recorded three-year payments of the
Figure 101. West Shore Railroad Co. 1885 $1000 bond with full
Investments tax paid for three years in 1917 by Secured Debt $5 &
$1. The only recorded bond with three-year payment.
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Investments tax. The West Shore ran from Weehawken, New
Jersey, across the Hudson River from New York City, crossing
into New York via the Weehawken Tunnel under the New Jersey
Palisades, north along the west shore of the Hudson River to
Albany, then west to Buffalo.2 Only a tiny fraction of its track
lay outside the New York, and West Shore bonds, when
stamped, typically bear Mortgage Endorsement stamps (Table
7; Figure 109; Mahler 2009a, Figures 10, 13). The $6 payment
here is puzzling. By paying the $5 Mortgage tax, permanent
exemption from property tax would have been obtained; as it
was, only a three year exemption was secured.
Proportional and Full Payments in Successive Years; a New Find
One previously reported Lake Shore and Michigan Southern
1903 $1000 coupon bond shows proportional and full payment
of the Investments tax in different years: $1.80 tax paid April
30, 1918, then $2 on January 30, 1920 (Mahler, 2009c, Table
5, #M1790). A new find included three more such usages on
the corresponding Lake Shore 1903 registered bonds, all
bearing spectacular combinations of stamps. Two $1000 bonds
had one year’s proportional tax of $1.80 paid by Secured Debt
$1, 75¢ and 5¢ on September 18, 1917, then the full tax by
Investments $2 on October 11, 1918 (Figure 102). These nudge
the number of recorded bonds bearing the Secured Debt 75¢
from one to three. On the same dates a $5000 bond had one
year’s proportional and full taxes of $9 and $10 paid by Secured
Debt $7.50, $1 and 25¢ (x2), then Investments $10 (Figure
103). And again on the same dates, five $10,000 bonds had
one year’s proportional and full taxes of $18 and $20 paid by
2. In an earlier incarnation it had been the New York, West Shore
and Buffalo Railway, merged in 1881 with the North River Railroad, forming one company in charge of the whole route from New
Jersey to Buffalo. The New York Central bought the New York,
West Shore and Buffalo on November 24, 1885 and reorganized
their new acquisition as the West Shore Railroad on December 5,
immediately leasing it for 475 years from January 1, 1886. This
explains the statement on this and later West Shore bonds, “Principal due January 1, A.D. 2361” that has astounded scripophilists.

Secured Debt $10, $7.50 and 25¢ (x2), then Investments $20
(Figure 104). All these bonds were held by one Joseph P.
Chamberlain and had been issued July 9, 1909. They reinforce
the conclusion that proportional payment was not the typical
choice of bondholders; even here, after it was initially chosen it
was abandoned in favor of full payment the following year.
Massaging the Law: the “Permissive Period” of Mortgage
Endorsement on Interstate Bonds, 1911-15
The waiver in the Investments Tax Act just described—
allowing holders of bonds secured by mortgage of property
straddling the state line to pay the Investments tax on the full
amount of their bonds, thereby gaining full exemption from
other taxation—was a late development designed to alleviate
problems encountered earlier. Prior to 1916, no simple method
of securing full exemption had been enacted.
Since its passage in 1905 the Mortgage tax had applied to
such bonds, the tax to be based on the relative value of that
portion of the property within the state. However the Secured
Debts tax as originally enacted in 1911 did not specifically
apply to this class of bonds; this was due to a legislative oversight
not remedied until May 1, 1915.3 Until that date, by the letter
of the law such bonds could be exempted from property tax
only by payment of the Mortgage tax, and then only to the
extent that it applied, that is, to the proportion of the property
lying within the state.
This situation worked against the interests of both the state,
which could tax only a portion of the bonds, and the

3. It applied to “Any bond, note or debt secured by mortgage of
real property recorded in any state or country other than New
York and not recorded in the state of New York.” In 1915 this
would be specifically extended to include “Such proportion of a
bond, note or debt … secured by mortgage or deed of trust recorded
in the state of New York of property or properties situated partly
within and partly without the state of New York as the value of
that part of the mortgaged property or properties situated without
the state of New York shall bear to the value of the entire
mortgaged property or properties.”
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Figure 102. Lake Shore and Michigan Southern Railway Co. $1000 registered bond of 1903 with Investments one year 90% proportional tax of
$1.80 paid by Secured Debt $1, 75¢ & 5¢ in 1917, then the full tax paid by Investments $2 in 1918.
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Figure 103. Lake Shore and Michigan Southern Railway Co. $5000 registered bond of 1903 with Investments one year 90% proportional tax of
$9 paid by Secured Debt $7.50, $1 & 25¢ (x2) in 1917, then the full tax paid by Investments $10 in 1918.
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Figure 104. Lake Shore and Michigan Southern Railway Co. $10,000 registered bond of 1903 with Investments one year 90% proportional tax
of $18 paid by Secured Debt $10, $7.50 & 25¢ (x2) in 1917, then the full tax paid by Investments $20 in 1918.
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bondholders, who could obtain only partial exemption from
property tax. Here was a law figuratively begging to be
broken, or at least bent, to the benefit of both parties.
Accordingly, in practice bondholders were allowed to pay
the Mortgage tax on the full amount of their bonds, and
were granted full exemption from all other taxes. Attorney
General Merton Lewis, looking backward in an Opinion
dated October 19, 1918, summarized the situation:
[In 1909] the Tax Commission was urging the
owners of [bonds secured by] mortgages
covering property both within and without the
State to pay recording taxes, not only upon
the proportion of the debt represented by the
security within the State but also upon the
proportion of the debt represented by the
security without the State, upon the theory
that such payment would render the bonds
entirely free from State and local taxation,
except the bank, franchise and inheritance
taxes.
Attorney General Edward O’Malley, in an Opinion
addressed to the Tax Commissioners dated December 27,
1910, had concluded that full payment of the Mortgage
tax was in fact obligatory for such bonds:
4. In case of bonds secured by corporate trust
mortgages brought in for taxation and
endorsement under section 264, where the
mortgage tax security consists of real property
situated partly within and partly without the
State, … there is no provision in the statute
for apportioning the amount of taxes to be paid
on single bonds presented under section 264…

Figure 105. Lake Shore and Michigan Southern Railway Co.
1897 coupon bond with green imperforate Mortgage Endorsement
stamp affixed in 1911, presumably paying the full Mortgage tax and
receiving full exemption under the Tax Commission’s permissive policy .
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Figure 106. Lake Shore and Michigan Southern Railway Co. $1000 registered bond of 1897 with green imperforate Mortgage Endorsement stamp
affixed in 1911, presumably paying the full Mortgage tax and receiving full exemption under the Tax Commission’s permissive policy of 1911–15 .
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Figure 107. Lake Shore and Michigan Southern Railway Co. $10,000 registered bond of 1897 with green Mortgage Endorsement stamp affixed
in 1913, presumably paying the full $50 Mortgage tax and receiving full exemption under the Tax Commission’s permissive policy of 1911–15 .
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Figure 108. Lake Shore and Michigan Southern Railway Co. $50,000 registered bond of 1897 with green Mortgage Endorsement stamp affixed
in 1911, presumably paying the full $250 Mortgage tax and receiving full exemption under the Tax Commission’s permissive policy of 1911–15 .
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In such case the tax would have to be paid on the
full amount of the bond…
This practice of allowing full payment in exchange for full
exemption on bonds of interstate roads may be considered to
define a “Permissive Period” of mortgage endorsement on such
bonds. During this period ten different bonds of the Lake
Shore, New Jersey and New York, and West Shore interstate
roads have been recorded with Mortgage Endorsement stamps,
presumably signifying payment of the full tax. (Figures 105–
109). In the case of the New Jersey and New York $1000 bond
shown in Figure 110, no presumption is necessary. It bears a
Mortgage Endorsement green imperforate affixed August 15,
1913, in Rockland County, with manuscript notation “I Cyrus
M. Crum Clerk of said County hereby certify that I have received
the sum of $5.00 as tax on the within Bond.” This was the full
0.5% Mortgage tax. As only about 35% of the line lay within
New York, by the strictest interpretation of the law only about
35% of the full amount was due.
Permissive Payment of Secured Debts Tax on Interstate
Bonds, 1911–15
In defense of this permissive policy, once the Secured Debts
tax was enacted in 1911, until 1915 the Mortgage and Secured
Debts taxes were assessed at the same rate, 0.5%, and provided
the same benefit, permanent exemption from all other taxes.
This prompts an interesting hypothetical. Had the Secured
Debts tax applied to interstate bonds in 1911 as it eventually
did in 1915—and one might say, should have applied from the
outset had the legislature been paying sufficient attention—
full payment of either the Mortgage or Secured Debt taxes
would have brought essentially the same amounts to the state’s
coffers as proportional payment of both taxes, and would have
simplified matters immensely. For individual bonds
apportionment of the tax between the county and state
Figure 109. West Shore Railroad Co. 1885 bond with green
Mortgage Endorsement stamp affixed in 1911, presumably paying
the full Mortgage tax and receiving full exemption under the Tax
Commission’s permissive policy of 1911–15 .
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Figure 110. New Jersey and New York Railroad Co. 1886 $1000 bond with green imperforate Mortgage Endorsement stamp affixed in 1913,
with manuscript notation certifying that $5.00 tax had been paid. This was the full 0.5% Mortgage tax on a $1000 bond, accepted under the Tax
Commission’s permissive policy of 1911–15, providing full exemption from other taxes.
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Figure 111. Lake Shore and Michigan Southern Railway Co.
1897 coupon bond with Secured Debt $5 affixed in January 1914.
By the letter of the law, the Secured Debts tax did not apply to bonds
secured by mortgage of property crossing the state line until 1915.

treasurers would have been incorrect, but in the aggregate
these errors would have been smoothed out.
This eminently sensible reasoning provides some
justification for the officially condoned practice of allowing
full payment of the Mortgage tax on bonds of interstate
roads in exchange for full exemption. It likewise justifies
allowing, as an alternative, full payment of the Secured
Debts tax. I am aware of no official endorsement of the
latter policy, which would seem to have violated the letter
of the law. Nevertheless including the items from the recent
find of Lake Shore bonds, Secured Debt stamps affixed
before May 1, 1915, have been recorded on eight different
1897, 1903 or 1906 bonds of that road (Figures 111–114);
a beautiful 1887 mortgage bond of the New York,
Susquehanna and Western Railroad Co., which ran through
New Jersey, New York, and Pennsylvania4 (Figure 115); and
two West Shore $1000 registered bonds (Figure 116).
Most of these usages are from September 1911, the first
month of the Secured Debts tax, and might be attributed
to initial unfamiliarity with the new tax or uncertainty as
to its application in such cases. It applied to “Any bond,
note or debt secured by mortgage of real property recorded
in any state or country other than New York and not

4. The NYS&W (or “Susie Q”) ran from North Bergen, New
Jersey, north into New York, followed the Delaware River
along its entire course forming the New York-Pennsylvania
border, with two border crossings. Past Deposit, New York
its right of way followed the Susquehanna River south into
Susquehanna County, Pennsylvania for 15 miles, crossing
the historic Starrucca Viaduct before swinging northward
to Binghamton, New York, then branching at Chenango Forks
into two lines terminating at Syracuse and Utica. Roughly
75% lay within New York.
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recorded in the state of New York.” Bonds of the interstate
roads met the first of these criteria, but not the second, as
their underlying mortgages were recorded outside New
York, but also within it. The New York, Susquehanna and
Western bond, though, was stamped nearly a year later, in
August 1912, and Lake Shore usages have been seen as
late as January 1914 (Figures 111, 112), by which time
the official policy toward such bonds should presumably
have been considered and established. Were these
payments accepted in ignorance of the nature of the bonds
and the letter of the law, or knowledgably permitted? It is
worth noting that Lake Shore bonds from this period are
only about one-third as likely to be found with Secured
Debt stamps (43 examples) as with Mortgage stamps (some
120 examples).
Egburt Woodbury Lays Down the Law
The lay of this land would change in 1915. First the
Secured Debts law was amended effective May 1, 1915, to
apply to bonds secured by mortgage of property straddling
the state line, with tax based on the relative value of the
mortgaged property lying outside the state. Then in an
Opinion dated October 13, 1915, Attorney General Egburt
Woodbury would insist on a strict interpretation of the
Mortgage Tax law with respect to such bonds, specifically
repudiating the Opinion of his predecessor Edward
O’Malley. The essential portions of his reasoning are given
in Appendix 4, and his conclusion follows:
This brings us to a consideration of the
particular inquiries presented by State Tax
Commission, as to whether or not the owner
of a bond issued prior to July 1, 1906, secured
by a mortgage which covers real property
situated partly within and partly without the
Figure 112. Lake Shore and Michigan Southern Railway Co.
1903 coupon bond with Secured Debt $5 affixed in January 1914.
By the letter of the law, the Secured Debts tax did not apply to bonds
secured by mortgage of property crossing the state line until 1915.
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Figure 113. Lake Shore and Michigan Southern Railway Co. $1000 registered bond of 1906 with Secured Debt $5 affixed in September 1913. By
the letter of the law, the Secured Debts tax did not apply to bonds secured by mortgage of property crossing the state line until 1915.
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Figure 114. Lake Shore and Michigan Southern Railway Co. $10,000 registered bond of 1903 with Secured Debt $50 affixed September 19,
1911. By the letter of the law, the Secured Debts tax did not apply to bonds secured by mortgage of property crossing the state line until 1915. The
straightline datestamp cancel here is extraordinary in that it ties the stamp; in virtually all cases stamps were canceled before being affixed.
23

State, which is brought in for taxation pursuant
to section 264, is required to pay the tax upon
the full amount thereof, or if not, whether he may
waive the right of apportionment, pay the tax
upon the full amount of the bond, and thereby
secure the benefit of exemption from local taxation
conferred by section 251 of the Mortgage Tax Law.
It seems quite clear that the only tax imposed
by this act in such case is upon that portion of
the bond represented by the mortgage security
in this State, apportioned as prescribed by section
260, or, stated in another form, this is the only
part of the bond “taxed by this article.” The owner
of the bond is not given the optional right to pay
the tax upon that portion thereof on which the
law does not impose the tax, and thereby secure
an exemption of such portion from other forms of
taxation. In the absence of the tax being imposed
or the optional right clearly given to pay on that
portion represented by the mortgage security
without the State, the right cannot be said to exist.
In other words, the privilege of exemption cannot
be extended by implication.
…
An opinion was rendered to your Department
on December 27, 1910, by one of my predecessors,
in connection with five other questions then under
consideration, which seems to be to the effect that
there is no provision in the statute for
apportioning the amount of taxes to be paid on
single bonds, representing prior advances,
presented under section 264, and therefore in
case such bond should be presented for taxation
Figure 115. New York, Susquehanna and Western Railroad Co. 1887
$1000 bond with Great Britain Transfer Duty 2s affixed in 1891 and
Secured Debt $5 in August 1912. By the letter of the law, the Secured
Debts tax did not apply to bonds secured by mortgage of property crossing
the state line until 1915.
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Figure 116. West Shore Railroad Co. $1000 registered bond of 1885 with Secured Debt $5 affixed in November1911. By the letter of the law, the
Secured Debts tax did not apply to bonds secured by mortgage of property crossing the state line until 1915.
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it would be required to pay the tax upon the full
amount thereof.
I am clearly of the opinion, as already stated,
that the power and duty of apportionment exists
with the Commission in all cases where an
apportionment is required, to give effect to the
provisions of the Mortgage Tax Article, and hence
am unable to follow the opinion of my predecessor
to the contrary.
According to Woodbury’s ruling, to obtain full exemption
for bonds secured by mortgage of property crossing the state
line, the appropriate portions of both the Mortgage
Endorsement and Secured Debt taxes would now have to be
paid. Such usages would have been philatelically spectacular,
but none have been recorded.

mortgage given to secure a series of bonds or the
owner of any such bond or bonds secured thereby
may file in the office of the recording officer where
such mortgage is first recorded a statement in form
and substance as required by section two hundred
and fifty-four of this article [254. Optional tax on
prior mortgages], except that it shall specify the
serial number, the date and amount of each bond
and otherwise sufficiently describe the same to
identify it as being secured by such mortgage, and
thereby elect that such bonds or bonds be taxed
under this article, and such bond or bonds shall
be taxed upon the whole amount thereof
notwithstanding the provisions of section two
hundred and sixty of this article.

1916: The Legislature Weighs In
A complication not mentioned by Woodbury is that effective
May 1, 1915, the Secured Debts tax had been increased to
0.75% and provided only five years exemption from all other
taxes, while the Mortgage tax remained at 0.5% and provided
permanent exemption. Allowing payment of the Mortgage tax
in lieu of the Secured Debts tax now not only contravened the
letter of both laws, it was financially disadvantageous for the
state. To make matters worse, bonds for which the appropriate
portions of both taxes were paid would now have a portion
permanently exempt from other taxes, and the remaining
portion only temporarily exempt! The legislature evidently found
this intolerable. In two Acts passed April 27, 1916, effective
immediately, it restored to both companies and individual
bondholders the options taken away by Woodbury’s Opinion.
The provision in the Mortgage Tax statutes allowing
individuals to pay the tax on their bonds had been an
amendment made in 1910 to Section 264. Chapter 337 of April
27, 1916, now further amended Section 264 by adding the
final clause in the following sentence (bolding mine):
Sec. 264. Tax on prior advance mortgages. … any
mortgagor or mortgagee under a corporate trust

Section 260, headed “Determination and apportionment by the
state tax commissioners,” dealt with properties covered by more
than one tax district, including those partly within and partly
without the state, and specified the procedure for determining
the portion of such mortgages liable to the Mortgage tax. To
reiterate, after April 27, 1916, the law specifically allowed the
owner of a bond secured by mortgage of property straddling
the state line to make it fully exempt from all other taxes simply
by paying the Mortgage tax on the full amount of the bond.
Partial payment, as had been required by Attorney General
Woodbury, was no longer even an option.
Chapter 335, also enacted April 27, 1916, likewise allowed
companies or their trustees to secure full exemption on a
mortgage of property crossing the state line or an entire issue
of bonds secured by such a mortgage, simply by paying the
Mortgage tax on the full amount of the mortgage or bonds.
Specifically, it amended Section 260 of the Mortgage Tax
statutes by adding the paragraph (bolding mine):
Sec. 260. Determination and apportionment by
the state tax commissioners. … The mortgagor or
mortgagee of any mortgage which covers property
within and without the state may waive the
determination provided for in this section and pay
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Figure 117. Lake Shore and Michigan Southern Railway Co. $10,000 registered bond of 1897 with Mortgage Endorsement stamp affixed November
20, 1915, within the six-month window during which the Attorney General had ruled that only proportional payment of the Mortgage tax was legally
permissible, but with no indication that this was done here. A $5000 bond held by the same trust and stamped the same day has also survived.
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the tax upon the full amount of such mortgage or
of any advancement thereon, and thereafter the
whole amount of such mortgage or advancement
shall be exempt from taxation under the
provisions of section two hundred and fifty-one of
this article.
It even went so far as to provide the same option in cases where
a determination had already been made of the portion of the
mortgage or bonds strictly liable to the Mortgage tax, and the
tax on that portion had already been paid. A second paragraph
was added:
In any case where a determination has been
made pursuant to this section in respect to a
mortgage or advancements upon a mortgage
covering property within and without the state
and the tax has been paid upon a portion of the
indebtedness secured by such mortgage pursuant
to such determination, the mortgagor or mortgagee
or the owner of any bonds secured by such
mortgage may file with the recording officer where
such mortgage is first recorded a verified statement
in form and substance as provided for in section
two hundred and sixty-four of this article, which
statement shall also specify the portion of the
indebtedness secured by such mortgage or bonds
upon which the tax has been paid, and thereupon
the recording officer shall collect the tax upon
the remaining portion of such mortgage or bonds,
and all of the provisions of said section two hundred
and sixty-four in respect to the indorsement of the
payment of the tax and notation on the margin of
the record of the mortgage shall be applicable to
taxes paid upon such remaining portion, and
thereafter the whole amount of such mortgage,
advancement or bonds shall be exempt from
taxation under the provisions of section two
hundred and fifty-one of this article.

These two paragraphs newly added to Chapter 335 would be
eliminated March 20, 1917, as a condition to passage of the
Investments Tax.
The strict interpretation of the Mortgage law expressed in
Attorney General Woodbury’s Opinion of October 13, 1915,
thus had a legal life of only about six months, until Section
337 was enacted on April 27, 1916. It may in fact never have
been implemented at all. Four Lake Shore bonds from this six
month window bearing Mortgage Endorsement stamps are
known, dated between November 20, 1915, and February 9,
1916 (Part 1, Table 1; Figure 117). As discussed above, the
insistence on separate partial payments and partial exemptions
greatly complicated matters for both bondholders and the state.
Certainly Woodbury’s Opinion must have served as a wakeup
call to the Tax Commissioners. They must have realized very
quickly that legislative action was necessary to resimplify the
situation, and presumably received assurances that it would
be forthcoming. Acceptance of full payment of the tax by county
clerks may have continued apace during the six month window,
in anticipation of the changes to the statutes.
Permissive Payment of Secured Debts Tax on Interstate
Bonds, 1915–6
For bonds secured by mortgage of property crossing the
state line, there was never a provision allowing full exemption
from other taxes upon full payment of the Secured Debts tax.
Nevertheless, as noted above and listed in Table 7, Secured
Debt stamps paying the full 0.5% rate of 1911–15 have been
seen on mortgage bonds of the Lake Shore, the New York,
Susquehanna and Western, and the West Shore interstate
roads. It is impossible to know whether those payments were
accepted in ignorance or knowledgably permitted. They did
bring the state essentially the same revenue as full payment of
the Mortgage tax, which was permitted in practice if not by
statute.
Effective May 1, 1915, proportional payment of the Secured
Debts tax on interstate bonds, in proportion that part of the
property outside the state, became legally permissible. Full
exemption from other taxes upon full payment of the Secured
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Figure 118. Lake Shore and Michigan Southern Railway Co. $1000 registered bond of 1897 with full Secured Debts tax paid by $7.50 affixed
November 20, 1916, rare Albany cancel with “WBL” not underscored. By the letter of the law, only proportional payment of the tax was permissible.
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Figure 119. Lake Shore and Michigan Southern Railway Co. $5000 registered bond of 1897 with full Secured Debts tax paid by $25, $10 &
$2.50 affixed September 1915. By the letter of the law only proportional payment of the tax was permissible.
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Figure 120. Lake Shore and Michigan Southern Railway Co. $5000 registered bond of 1906 with full Secured Debts tax paid by $25, $10 &
$2.50 affixed September 1915. By the letter of the law only proportional payment of the tax was permissible.
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Figure 121. Lake Shore and Michigan Southern Railway Co. $10,000 registered bond of 1897 with full Secured Debts tax paid by $50 & $25,
the cancels backdated to September 1915. By the letter of the law only proportional payment of the tax was permissible.
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Figure 122. Lake Shore and Michigan Southern Railway Co. $10,000 registered bond of 1903 with full Secured Debts tax paid by $50 & $25
affixed September 1915. By the letter of the law only proportional payment of the tax was permissible.
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Debts tax was never enabled by the statutes. At the same time
the Secured Debts rate was increased to 0.75% and now
provided only five years’ exemption; previously it had been 0.5%
and conferred permanent exemption, the same as the Mortgage
tax. Given the option, no one would now pay the Secured Debts
tax rather than the Mortgage tax, never mind that strictly
speaking the option should not have been available.
Nevertheless, as shown in Table 7 a handful of Lake Shore
$1000, $5000 and $10,000 bonds are known with full Secured
Debts taxes of $7.50, $37.50 and $75 paid during 1915–16
(Figures 118–122; Part 2, Figure 57).
1917: A Quick Reversal of Direction
A final twist to this convoluted tale occurred in 1917. The
last version of the Secured Debts tax had expired at the end of
December 1916, pending passage of the Investments Tax bill,
which was being shepherded through the legislature by Senator
Ogden Mills and would become law June 1, 1917. In the interim
the following notice appeared in the New York Times of March
21, 1917:
SIGNS MILLS TAX BILL
Whitman Approves a Measure Affecting Secured Debts.
ALBANY, March 20.—Under an emergency
message from Governor Whitman, the Legislature
today passed a bill introduced by Senator Ogden
L. Mills, preventing owners of secured debts on
property within and without the State from paying
a small registration fee under the mortgage tax
law, thereby becoming exempt from any additional
taxation.
The bill was passed to correct an omission in
the present laws governing taxation of secured
debts. The bill was signed by Governor Whitman
tonight.
The pending Investments tax was to be 0.2% per year, while
the “small” Mortgage tax was a one-time payment of 0.5% that

guaranteed permanent exemption. The intent of the bill was to
prevent payment of the Mortgage tax in lieu of the Investments
tax, which would be potentially more profitable to the state.
Its application, however, was misstated by the Times. It
applied, not to individual bondholders, but to entire mortgages
or bond issues. The corresponding Act, Chapter 72 of the 1917
legislative session, consisted exclusively of an amendment to
Section 260 of the Mortgage Tax law which eliminated the same
two paragraphs that had just been added April 27, 1916, by
Chapter 335 of the 1916 session, quoted above. This had the
effect of denying “the mortgagor or mortgagee” of any mortgage
covering property within and without the state the right to pay
the Mortgage tax on the full amount of the mortgage and receive
exemption from taxation on “the whole amount of such
mortgage.” This language applies not to individual bondholders,
but to companies (“mortgagors”) or their trustees (“mortgagees”)
and to payment and exemption on an entire mortgage or bond
issue. There is no reference here to “bonds” or to “the owner of
any such bond or bonds,” as in Section 264. That section
remained unchanged, and left unchanged the right of
individuals to pay the Mortgage tax on the full amount of their
bonds and receive full exemption. This was affirmed in an
Opinion of September 5, 1917, by Attorney General Merton
Lewis, which stated that individuals holding interstate mortgage
bonds could choose to pay the full amount of either the Mortgage
or Investments taxes and receive the attendant benefits: for
the Investments tax of 0.2% per year, an exemption from all
other taxes for the number of years paid, and from the new 5%
estate tax provided the Investments tax was paid up to the time
of the decedent’s death; and for the Mortgage tax of 0.5%,
permanent exemption from all other taxes except the estate
tax. Each choice had its advantages and disadvantages.
There is nothing necessarily inconsistent in
the two provisions. Under each of them the tax is
purely optional with the taxpayer. He is at liberty
to pay it if he desires by that means to render
the security exempt from further taxation. The
different methods result in a somewhat different
exemption… Under section 264 the [Mortgage]
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tax of fifty cents per hundred dollars is payable
once for all, but on the death of the owner the
security is subject to an additional 5 per cent
transfer tax (unless local taxes have been paid
upon it, or the owner held it merely in the course
of trade in his business as a dealer). On the other
hand the investment tax under section 331 will
cost the taxpayer twenty cents per hundred dollars
for every year it is to be effective, but will exempt
him from the extra 5 per cent transfer tax to
which the security would be subject were the
tax paid under section 264.
It is perfectly possible to reconcile the two
sections and there is no basis for assuming that
the Legislature, in passing chapter 700 of the
Laws of 1917 [establishing the Investments tax],
meant to repeal section 264 of the Tax Law… And
it is, therefore, my opinion that both section 264
and section 331 are in full effect and may apply
to the same investment, the difference being that
if the owner shall desire to exempt his securities
from the 5 per cent transfer tax under, section
221-b, he must pay the higher tax under section
331.
Lewis’s analysis provides a plausible explanation for the
otherwise puzzling payment of the full Investments tax of $6
for three years on West Shore Railroad bonds (Figure 101).
The West Shore ran from Weehawken, New Jersey, into New
York City, along the west shore of the Hudson River to Albany,
then to Buffalo. Some 99% of its track lay within New York,
and West Shore bonds, when stamped, typically bear Mortgage
Endorsement stamps. The fact that a portion of the road,
however small, lay outside New York did make its bonds eligible
for the Investments tax as well. Paying the $5 Mortgage tax
would have secured permanent exemption from property tax;
the $6 Investments tax provided only three years’ exemption,
and on this basis it is difficult to imagine why it was chosen.
However it also provided exemption from the new estate tax of
5%, or $50 on a $1000 bond, which the Mortgage tax did not. If

the bondholder was elderly and a transfer predictable in the
near future, the Investments tax would have been the obvious
choice.
It is worth pointing out that the Investments tax and the
new 5% estate tax went hand in glove: the latter was enacted
precisely to encourage payment of the former. Both were
established by the same Act of June 1, 1917. The estate tax
applied only to “investments … taxable under this article” on
which the Investments tax had not been paid.
The Grail, Approximately
Lewis’s analysis likewise sheds light on another
sensational recent find, again of Lake Shore and Michigan
Southern registered bonds, showing the long-sought payment
of both Mortgage Endorsement and Investments taxes.
Six $10,000 bonds of 1906 each bear a Mortgage
Endorsement orange, plus Secured Debt $50, $25, $10 and
$5 paying the now-familiar 90% of the full $100 Investments
tax for five years (Figure 123). These were the first bonds
issued in this series, serial numbers #1–5 and #10, all to the
Atlantic Mutual Insurance Co. of New York City, issued
September 13, 1906.
Ten $20,000 bonds of 1904 each bear a Mortgage
Endorsement orange plus Secured Debt $100, $50, $25 and
$5 paying 90% of the full $200 Investments tax for five years
(Figure 124). These were again the first bonds issued in this
series, numbers #XXM1–10, again to the Atlantic Mutual
Insurance Co. of New York City, issued April 18, 1904.
In both cases, at first glance the two payments appear to
be complementary as expected, with the Mortgage stamp
indicating payment proportional to the 10% of the bonds
represented by the portion of the road within New York. A
closer look reveals otherwise. The Mortgage Endorsement
stamps were affixed May 3, 1917, in Erie County, with
manuscript notation “Cancelled June 20/17” alongside in red,
with the same agent’s signature and deputy’s initials that
accompanied the May 3 datestamp; that original signature has
also been crossed out. The Secured Debt stamps were affixed
July 2, 1917. The full Mortgage taxes on $10,000 and $20,000
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Figure 123. Lake Shore and Michigan Southern Railway Co. $10,000 registered bond of 1906 with Mortgage Endorsement orange stamp affixed
May 3, 1917, then marked “Cancelled June 20/17,” and Investments 90% proportional tax of $90 paid for five years by Secured Debt $50, $25,
$10 & $5 on July 2, 1917.
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Figure 124. Lake Shore and Michigan Southern Railway Co. $20,000 registered bond of 1903 with Mortgage Endorsement orange stamp affixed
May 3, 1917, then marked “Cancelled June 20/17,” and Investments 90% proportional tax of $180 paid for five years by Secured Debt $100,
$50, $25 & $5 on July 2, 1917.
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bonds were $50 and $100; why pay instead $90 and $180 in
Investments tax? Again, a plausible explanation is that this
provided exemption from the new 5% estate tax, which
amounted to $500 and $1000, respectively, but paying the
Mortgage tax did not.
A fine point from the statutes is involved here. The Act of
June 1, 1917, which established both the Investments tax and
the new estate tax intended to encourage its payment, did not
apply to bonds on which the Secured Debt or Mortgage taxes
had already been paid, with two exceptions. Those on which
the Secured Debt tax had been paid between May 1, 1915,
and December 31, 1916, and were thereby exempt from local
taxation for five years, were likewise exempt from the
Investments tax only for that five year period from the date of
payment. And bonds on which the Mortgage tax had been paid
were exempt from the Investments tax only if the Mortgage tax
had been paid before April 1, 1917. Those stamped between
April 1 and May 31, 1917, were in a never-never land,
retroactively declared taxable as investments even though that
tax would not be enacted or effective until June 1!
The bonds at hand fell into that neverland. The Mortgage
tax on them had been paid May 3, 1917, before the Investments

tax or the accompanying 5% estate tax existed. Yet on June 1
they would be declared subject to those taxes, thereby liable to
the estate tax unless the Investments tax was paid. Evidently
an appeal was made, and granted, whereby the Mortgage tax
payment could be canceled, on June 20, 1917, and the
Investments tax paid instead, on July 2.
Questions remain. The posited explanation for paying $90
and $180 in Investments tax rather than $50 and $100 in
Mortgage tax is that it provided exemption from the 5% estate
tax. But what were the chances that bonds held by the Atlantic
Mutual Insurance Co. would become part of an estate? Notations
on the reverse of the bonds in fact show that they remained in
the company’s hands at least until 1928. Why was only 90% of
the full Investments tax paid? This was allowable but not
optimal; the 10% of the bonds on which the tax was not paid
would still have been liable to the estate tax, in this case $50
or $100 per bond, and to the property tax. In this case, though,
nitpicking the rationale underlying these spectacular
combinations of stamps, even if strictly justified, seems a bit
unseemly; a more fitting posture is one of simple gratitude
that they exist.
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Appendix 4.
Excerpts from Opinion of Attorney General Egburt E. Woodbury October 13, 1915, Regarding Bonds Secured by
Mortgage of Property Situated Partly Within and Partly Without the State.
Inquiry is made by the State Tax Commission as to whether
or not the owner of a bond issued prior to July 1, 1906, secured
by a mortgage which covers real property situated partly within
and partly without the State, which is brought in for taxation
pursuant to section 264, is required to pay the tax upon the
full amount thereof, or if not, whether he may waive the right
of apportionment, pay the tax upon the full amount of the
bond, and thereby secure the benefit of exemption from local
taxation conferred by section 251 of the Mortgage Tax Law.
…
It remains to be considered whether or not this right of
exemption from other taxation exists where the mortgage debt
is only taxed in part, under this statute, or, in case the mortgagee
makes voluntary payment upon the whole amount secured,
although only required to pay on a part thereof.
With certain exceptions, not necessary to enumerate here,
section 251 provides that “all mortgages of real property situated
within the state WHICH ARE TAXED BY THIS ARTICLE, and the
debts and obligations which they secure, shall be exempt from
other taxation by the state, county and other local subdivisions.”
The real criterion for determining whether the right of
exemption exists depends upon the construction to be placed
upon the words “which are taxed by this article”—in other words,
whether or not the debt for which the exemption is claimed
has been taxed under this law, within the meaning of its
provisions, to entitle it to such exemption.
… the only cases in which the question is presented as to
whether or not mortgages have been so taxed arise, where the
real property securing the mortgage debt is situated partly
within and partly without the State, and apportionments have
been made pursuant to section 260.
In such case can it then be said that this part of the debt
(which has been excluded as a basis of determining the amount
of tax to be paid, because of its being secured by real property

situated partly outside of the State) has been “taxed by this
article?”
… a strong and irresistible inference of legislative intent,
that the right of exemption under the Mortgage Tax Law should
only extend to that part of the mortgage debt used as the basis
of taxation, is found in the passage of the Secured Debts Law
(… Sec. 330, Tax Law), which permits the proportion of such
debt secured by mortgage on real property situated outside
the State to be taxed thereunder and thereby secure the benefit
of exemption from local taxation, because clearly if the whole
debt was to be considered as having been taxed under the
Mortgage Tax Law by paying a tax based upon only a part thereof,
and thereby entitled to the exemption, this provision of the
Secured Debts Law would be useless.
It is difficult to conceive how the bond can be said to be
taxable and “taxed” within the meaning of this statute, as
respects the right of exemption, even though the owner should
voluntarily pay the tax upon the whole amount. If such an
exemption could be secured by such voluntary payment, it
would seem that the same result would follow a voluntary
payment in all other cases where an apportionment is
contemplated pursuant to section 260 on account of the
mortgage security being situated partly within and partly
without the State, but the court has held to the contrary, as
above stated [People ex rel. Braeburn Association v. Hanking,
154 App. Div. 679 (affirmed on opinion of that court by the
Court of Appeals in 207 N.Y. 761)]. The tax imposed by this
article upon mortgages and debts secured thereby is very small
as compared with the taxation of other classes of personal
property in general, and as the statute now stands, the
exemption granted extends without limitation of time. Under
such circumstances, the exemption must be regarded as a
privilege; the right to such exemption will not be presumed,
but must be found to fall fairly within the language of the
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statute, and the language of the statute will not be extended
by any doubtful interpretation to cover a right of exemption.
This brings us to a consideration of the particular inquiries
presented by State Tax Commission, as to whether or not the
owner of a bond issued prior to July 1, 1906, secured by a
mortgage which covers real property situated partly within and
partly without the State, which is brought in for taxation
pursuant to section 264, is required to pay the tax upon the
full amount thereof, or if not, whether he may waive the right
of apportionment, pay the tax upon the full amount of the
bond, and thereby secure the benefit of exemption from local
taxation conferred by section 251 of the Mortgage Tax Law.
It seems quite clear that the only tax imposed by this act in
such case is upon that portion of the bond represented by the
mortgage security in this State, apportioned as prescribed by
section 260, or, stated in another form, this is the only part of
the bond “taxed by this article.” The owner of the bond is not
given the optional right to pay the tax upon that portion thereof
on which the law does not impose the tax, and thereby secure
an exemption of such portion from other forms of taxation. In
the absence of the tax being imposed or the optional right clearly
given to pay on that portion represented by the mortgage
security without the State, the right cannot be said to exist. In
other words, the privilege of exemption cannot be extended by
implication.
The only cases in which the right of exemption is granted
are those where mortgages are taxable and “taxed by this article”
and this language means in those cases only where the tax is
imposed and required to be paid, or, where the optional right of
payment is clearly conferred, as distinguished from a mere
voluntary payment, and as already stated, such right of
exemption extends only to that part of the mortgage debt which
is properly used as a basis of computing and fixing the amount
of tax to be paid. To hold otherwise would be to render nugatory
the provision of the Secured Debt Law, to which reference has
already been made, and hence contrary to legislative intention.
It is urged that where the owner of a serial bond secured by
a prior advance mortgage, covering property partly within and
partly without the state, brings in such bond for taxation

pursuant to section 264 and pays the tax upon the full amount
thereof, such payment should be construed to confer full right
of exemption of such bond from local taxation, because no
specific provision is made for apportionment in such case.
This argument, to my mind, is fallacious and no such
conclusion properly results from the condition sated in such
case. It is quite true that, in immediate connection with the
specific case stated, there is no express provision for
apportionment, but this is far from conceding that no
apportionment can be made under the .statute and far from
the spirit and intent of the statute in such cases. It may be
observed that in fact there is no specific provision made for
apportionment in immediate connection with any class or case
of mortgages. The language of the act is:
“When the real property covered by a mortgage is located
partly within the state and partly without the state, it shall be
the duty of the State Board of Tax Commissioners to determine
what proportion shall be taxable under this article by
determining the relative value of the mortgaged property within
this State, as compared with the total value of the entire
mortgaged property, and”
Again it provides:
“For the purpose of determining such value, the State Board
of Tax Commissioners may require the mortgage or mortgages
to furnish the board by affidavit, or verified report, such
information or data as it deems needed for such purpose, or
the board may take the testimony of the mortgagor or any other
person in relation thereto, etc.”
And finally:
“The State Board of Tax Commissioners shall adopt rules to
govern their procedure and the manner of taking evidence in
these matters, etc.”
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These provisions, made for apportionment, coupled with the
power and duty of the State Tax Commission to make rules
and regulations governing procedure, must be held to cover all
cases and all conditions of mortgages or serial bonds where an
apportionment is necessary to give effect to the act. As respects
the owner of a serial bond, he would without doubt, if so required
by the rules of the Tax Commission, be required to make the
necessary statement and furnish the requisite information upon
which an apportionment could be made the same as though
he were the mortgagee. In fact, it is my opinion that he must
be regarded as a mortgagee, within the meaning of the statute,
for these purposes.
An opinion was rendered to your Department on December
27, 1910, by one of my predecessors, in connection with five
other questions then under consideration, which seems to be

to the effect that there is no provision in the statute for
apportioning the amount of taxes to be paid on single bonds,
representing prior advances, presented under section 264, and
therefore in case such bond should be presented for taxation it
would be required to pay the tax upon the full amount thereof.
I am clearly of the opinion, as already stated, that the power
and duty of apportionment exists with the Commission in all
cases where an apportionment is required, to give effect to the
provisions of the Mortgage Tax Article, and hence am unable to
follow the opinion of my predecessor to the contrary.
Dated October 13, 1915.
EGBURT E. WOODBURY, Attorney-General.
To the HONORABLE, The State Tax Commission, Albany, N.Y.
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